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EX PARTE FILING

Dear Mr. Caton:

On behalf of the American Mobile Telecommunications Association, Inc. ("AMTA"),
and in accordance with Section 1. 1206(a)(2) of the Federal Communications Commission Rules
and Regulations, we hereby notify the Commission that an oral ex parte presentation was made
by AMTA to Suzanne Toller, Legal Advisor to Commissioner Chong on October 2, 1996. The
presentation summarized AMTA's recommendations regarding a refinement of the "covered
SMR provider" definition included in CC Docket Nos. 94-54, 94-102, 95-116 and ET Docket
No. 93-62, as detailed in AMTA's previously filed Comments in those proceedings. AMTA's
recommended definition of "covered SMR Providers" is attached hereto for the Commission's
convenience.

AMTA also discussed matters relating to the 800 MHz and 220 MHz proceedings
identified above, which positions also are detailed in AMTA's previously filed Comments in PR
Docket Nos. 93-144 and 89-552, respectively. Specifically, AMTA urged the FCC to finalize
final rules expeditiously in both proceedings, and to adopt the 800 MHz Consensus proposal
described in the March 1, 1996 Joint Reply Comments of SMR WON, The American Mobile
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Telecommunications Association and Nextel Communications, Inc. in PR Docket No. 93-144.
A summary of that proposal is attached also.

AMERICAN MOBILE TELECOMMUNICATIONS
ASSOCIATION, INC.

By:

Enclosures



PROPOSED DEFINITION FOR COVERED SMR SERVICES

Add new definition paragraph to § 20.3

Mobile Telephone Switching Facility. An electronic switching system that is used to
terminate mobile stations for purposes of interconnection to each other and to trunks
interfacing with the public switched network.

Modify definitions - §§20.3 and 20.12

Incumbent Wide Area SMR Licensees. Licensees who have obtained extended
implementation authorizations in the 800 MHz or 900 MHz service, either by waiver
or under Section 90.629 of these rules, and who offer Feal time two way
interconnected voice service using a mobilp. telephone switching facility. that is
interoonneoted with the publio switohed network.

§ 20.12(a)

This Section is applicable only to providers of Broadband Personal
Communications Services (Part 24, Subpart E of this chapter), providers of Cellular
Radio Telephone Service (Part 22, Subpart H of this chapter), providers of Specialized
Mobile Radio Services in the 800 MHz and 900 MHz bands that hold geographic
licenses (included in Part 90, Subpart S of this chapter) and who offer real time two
way interconnected voice service using a mobile telephone switching facility. that is
intereonneeted '+'t'ith the publie switehed network, and Incumbent Wide Area SMR
Licensees.
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In response to the Feder41 Communications Comm'.Asion' s (th8

"Commiss ion" ) r~cent. request for short, concise joint pleadings

reflecting consensus poe1tionc amons parties, SMa WON, the Ameriean

Mobile Telecommunications Association (wAMTA"). and Nextel

Communicat1onli, Inc. ("Nextel lt ) (coll.ctively, the "CQalition")

respectfully su1;)mit these Joint Reply comments concerning the

licensing of Specialized Mobile Radio (ItSMRu) uystems in PH, ~cket

No. 93-144.

SMR Non is a trade as.oeiation of small business 800 MHz SMR

incUmbents. AMTA is a trade association representing numerou~ SMR

licensees -- both large and small. N8xtel ic the Nation'S largest

provider of both tradi~ional and wide-area SMR seTvice~. OVer the

past nearly three years: eaoh has part1~ipated A~t:et1sively i.n rl.l1e

makings implementing the re9ulato~y pari ty prmriuior.s coE the

Omnibus Budget Reeonciliat1on Act of 1993 ("OSRA 93 ff
) •

OBRA 9) mandated that the Commiseion create a level regulatory

playing field among all Commercial Mobile Radio Service ("CMRS")

providers. Thi. has required a eomprehen8iv~ reBtructu~in9 of S~R

lic:ensi.ng rules, regulations and polieies affecr:ing t.he op'ilrationB,

interests and future business plans of all SMRs -- l~rge and small,

local and wide-area.

On Oecember 15, 1995, the Commission adopted rule5 to license

the top 200 SM~ channels On a Sconomic Area (REAk} basis, using

competitive bidding to select amon~ mutually ex~lu5ive .pplican~s

coupled with mandatory relocation/retuning of incumbents to permit
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EA licensees to obtain contiguous, exclusive use spectrum

comparable to other C:MRS licensee". . At the same timf!.1 the

commission adopted a Second Further Notice of Proposed Rule M.aking

(the "FNPRM") proposing EA licensing by competitive bidding for the

lower eo SMR channels and 150 fermer General Category ch~nnels

reclassified prospectively for SMR-only use. These proceedings

h.ve been among the most contentious and fractious in the wireless

communication. industry.

The Coalition memben, have spent hundred.- of hours identifying

a.reas of (;onsen~U$ and resolving d18agreem~r"!:s tr.at appe~u\!d

intractable only a few months ago. These Joint Reply COO1mentll ar~

t.he outcome of these efforte and are an enot'mQus a.~hi.vement. They

build upon the licensing proposals in th. FNPRM to resolve the

transition from site-by-site to ~ licensing en the lower channels

- - taking into account differences between t.he U6~S and past

licensing of t.his spectrum ana the upper 200 channels. 1n

combination with t.he underlying co~eapts or th'~ x'ules already

adopted for the upper 200 channelS, the Coalition proposal b$13nCe~

the interests of new, emerging wide-area SMR operators with the

needs of exi~tin91 traditional BM~ ope~ators.

Specifically, the Coalition supports the Commis8ion' s proposal

to license the lower 2~O channels on an EA baais uain9 auctions to

re601ve mutually exclusive applicationa. Unlik9 the top 200

channels, however, the lower 150 channela are individually

licensed, with some on a shared U8e basis. Moreover, the lower eo

SMR channele are interleaved with other allocations, making the

~1i-
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c~eation of large blocks of contiguous epectrum impossible. In

acSdition. as the Commission tentatively concluded, there. j.. no

posSibility of relocating 1ncumbent& f~Qm the lower ch.nnels to

other comparable spectrum. Thus, EA licensing on the lower

channels must enable incumbent operator8 to continue serving the

pu~lic on thej.r existing epectrum &lIsignments with reasonable

opportunitie~ for expansion.

Accordingly, the Coalition propos.s a pre-auction. char.~91-by

channel, EA-by-EA settlement process fOt" the lc:wer 230 channell;.

EA auctions would occur only Ift~ existing incumpent licensees on

the lQWer 230 channels, includ.ing retuneea from the upper 200

channels, have had an opportunity to ·settle" their channels as

follows: if there is a aingle liceneee on the channel within the

EA, it would apply to the Commission and be a\'>arded an EA license.

If there are several licensee. on a single channel within the EA,

they would receive a single EA license fer that Ghannel under any

agreed-upon business ar4angemen~, e.v., a partnership, joint

venture, or consortia. Non-settling channels in the lower 80 would

be auctioned in existing five-channel blocks; those :Ln the 150

channels would be auctioned in three SO-channel blocks.

EA settlements are tully consistent with the Commission' 8

competitive bidding authority in Section 309 (j) of the

Communications ~ct of 1934, as amended, direct ing the Commleaio~'\ t¢

use threshold eligibility limitations and negoti~tion to avoid

mutually exclusive applications. Settlements would minimize the

number of ~ blocks requiring auctions. therebJ• ~peeding service to

-iii-
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the p~blic. New entrants would not be foreclosad as th.y could

participate in the upper 200 channel EA auctions and the lower 230

auctions for non-settling EAs.

All incumbents should pe free to participate in EA sett.lementa

and to obtain an EA licvnae either indi~idually or as a 8ettlement

group p.rticipant. For non-seetling EA blocks. the Coalition

8upporte a competitive bidding entrepren.urial set-a.ide for the

lower 80 SMR cha~nels and one of the 50-channel former General

category block•.

The Coalition believee that the EA settlement proces.s, if

.dopted, would result in near industry-wide 8uppcrt for SA SMR

licensing on all 430 SMA channels, including the general concepts

of the Commi••1on's auction and mandatory relocation decisions in

the First Report and Order in this docket. The Coalition

respectfully requests that the Commission adopt. it.s conSen15U5

propoeal, 88 describe~ in detail herein.

-iv-
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••fo~. ~he

F51)BRAL CQlGC01flCATXOKS COlDlIS8XON
waebingtOG, D.C. 3055'

In the Ma.eter of

Amendment of Part 90 ot the
Commiasion's Rule. to Faei11tate
Futu~e p.~elopm.nt of SMR Systems
in the 800 MHz Frequency Band

Implementation of Sections 3(n)
and JJ2 of the Communications Act

Regulatory Treatment of Mobile
Ser"ices

Implementation of Section J09Cjl
of the C~unications Act
Competitive nidding

To ~ The CoaD1•• iOA

)
)
)
),
)
)
}
)
)
}
)
)
)
)

PR Docket No. 93~144

RM~8117, RM-80JO
RM-8029

GN Dockec No. 93-252

Pi Docket No. ~3-2S3

JOnn' REPLY C'OMIIDTI O.r SD WON,
THB »1Bl\ICMl MOBIL. Tst.J:COIGImJlCA'1'IONS ASSOCIATION

»1t) NIlXtn:L CO*UN%ca,.:IOJIIS, INC.
ON '1"RE ssce»m J'URTHZII. MOTIC. OP PROPOSJm RULE ICAXING

I. Iln'RODUCTIgM

Pursuant to Section 1.4l5 of the Rules of the Fed.eral

Communications Commission ("Commi.$1on U ) and the Second Further

Notice Of Proposed R\lle Making ("FNPRM") in PR Docket No. 93-144

("the December 15 Order"),ll th~ Coalition of SMR WON, the

American Mobile Telecommunications Association (1IP.M'1'~") and Nextel

Communicationa, Inc. ("Nextel U ) (eollectively the "Coalition")

--_._--------
1/ Amendment of Part gO of the Commission' 5 Rules to

P'acilit~te Putur9 Development of SMR Sy~temB in the SOO 1401Hz
Frequency Band, FCC 95-$01, released December lS r 1995 On January
11, 1996, the Commj,••ion extended the Comment cieadline from January
16 to FeQru~ry lS, and the Reply Comment deadline from a.nuary 25
to March 1, 1996. Public Notice. VA 96-2, released January 11,
1996.
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respectfully submit Reply Comments jn the above-referenced

proceeding.i./

sMR WON i. a trade association of small busirt~8s Specialized

Mobile Radio ("SMR") incumbents operating in the 800 MHz barAd.

AMTA is a "nationwide, non-profit trade associat1on, II representing

the interests of spech.lized wirelesB interesta including SMR

licensees. Nextel is the largest provider of SMR services in the

Nation, and all members of the Co_lit ion ars active participants in

this proceeding.

Afte. reviewing the approximately 36 comments filed herein,

the coalition found wide.pr~ad industry consenS~B on the following

(1) The Commission should adopt a pre-auction, channsl
by-cbannel, Economic Area (IIEA") -by-Eeonomic Area,
settlement proceas for the lQw$r 230 ch~nnels~/

(2) Mutually exclusive applications in E~ that do not
settle uhou1.d ~ ehosen throuah the c.uct io~, (')f fiv~

channel bloCK6 on the lower aa SMR channeJ$ aDd three 50
ch.~~el blocks on the 150 former aeneral Category
channels.

~/ The Coa11tion supports the industry' _ consenSuQ propos«l t

as .et forth in their i~dividu&l comments and the comments of the
Personal Communications Indust;ry Association CltpCIA" j, E. F. Johnson
("EF"jI'), Pittencrieff Communications, Inc. (l'pCrn) ar..d thE:l U.S,
Sugar Corporation ("U.S. Sugar"). Eaeh membar of the Coalition may
8ubmit individual Reply Comments, con:slstEmt wit!-. the positions
taken herein.

~I All incumbents On the lower 230 channels could
participate in F.~ settlemGnt$ and recGive an EA licenG~

inaividually or a~ part of a settlement group. The participants in
each SA settlement negotiation would be determined by whether their
base station cOQrdinates are located within the EA. In the case of
certain channels which do not .eetle on an ~ basis, the Coalition
.upports a competitive bidding .ntr~p~~~eu~ial eet-aside. as
discussed l:lelow.
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(3) When coupled with the SA settlement proce•• , there \8
consensue for designating o~e 50-channel l·lock ~md the 80
SMR channels as an entrepreneurial set asid~, thus
permitting anyone to participaee in tbe auction of the
two So-channel former General Category bloeks,~1

(4) The Commieeion .hould encourage a cost
sharing/cooperative arrangement an\ong the upper 200
ch~nnel auction winners dUYing th~ =etun1ng process.

(5) Basellne requirements for. a~hi~vin9

f.cilities" in the retuning proce~8 are
~erein.

(6) There is indu8try support for the general
the upper 200-ehannel auction and
retuning/relocation procees it coupled
industry's proposed lower channel settlement

II. DI8CQSSIQH

A. '1'HS LOHBR 80 .MD 150 Cl'IAMUZ,S

II <:,omparaDle.
c.-I ineatea

concepts of
mandatory

with the
process.

1. Th@ Comments Reveal.; Substantial Ind~itry-Wi4eJiYuport
Fgr A pre:Auct1on, Channal-iy-Ch~laett:lern~nt ,Rroct1Ui
On lh. Lowe. 230 Cbanne~

The Coalition members each proposed a pre-auction settlement

process designed to simplify the transition from site-by-site

licensing to EA licensing, incr.ase the value of the lower

channels, prevent mutual exclu.1Vit.y, and i'~rmit incumb~,nts to

contil1ulII developing their existing systems. Tt!e ~ettl~mant. precess

19 necessary since, ovet' the past "two oecad("s of intensive

development," the extensive shared use of the 150 former General

il The Coalition supports the Commiesion's deei&ion to
recla8eify the 150 General Category ch$nn@la au prospectively SMR
only.
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Cat.egory channel., in particular, has t;'~sulteQ in ~ "mosaic of

overlapping cover.ge contour5 ... "~

UnliKe the upper 200 channel., wherein each license was

granted for five to 20 channels. the lower 150 channels were

licensed on an indiv1dual basis often tor ubared \18e. This

licenaing "hodgepodge" m_kes the lower ch.nr'.~ls most useful to

lieensees already operating thereon, including the

retuned/relocated upper 200 ohannel incumbent•.

The Coalition, as well as E.F. Johnson, PCIA , Pittencrieff

Communications, Inc. and the U.S. Sugar C.:>rporat.ion expressly

aingle licen&... on the channel throughout th9 ~!\: 1.': wO\Jld h:;ve the

right to ~pply for and be awarded an £A licenae. If there are

several licencees Qn a single channel throughout ehe EA, ehey would

receive a single EA license for that channel under any agreed-upon

business arrangement. e.g' l a partn.rship, joint venture, or

consortia·i! The coa.lition' 8 p.opoA;ed EA settlement process,

tbarefore. wo~lc;i eliminate mutual exelusivity for th{.! "set.tled"

11 See Comments cf AMTA at p. 19. Given the CO~~i8sion'8
decision in the First Report and Order to re-categorize the 150
former General Category channels aG SMR chann:i.lla prospectively. and
it. proposal to license them on an SA basis through auctions, the
Commission appears to have eliminated the conventional cnannel
classification. These channe18 should be pros~ectively av.ilable
for trunked US9.

if AMTA at p. 10; EFJ at p. 8; PCIA at p. 17; peL at pp. 8
9; SMa weN at pp. 9-11; and U.S. Sugar .t p. 13. The Coali~~cn

does not tundamentally disagree with the pcrti~l EA $e'ctlernen~
process outlined in the Comments of SMR \olON. Sere SMR WON at p. 10.
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channel ~nd make it unnece••ary to u&e competitive bidding

licensing procedures.

While not expressly aadressing the above proposal, the City ot

coral Gables, Florida ("Coral G.bles"), Entergy Services, Inc.

("Entergy"), and Fresno Mobile Radio, Inc. ("Fresno") recognize the

necessity of a. pre~auctiQn settlement. Each bighl ighted th_

complexities and limited utility of auctioning spectrum that is, as

Coral Gables described it, an "overcrowded hodgepodge. "7/ A pre

auction EA settlement would remedy their concerns.

UTC, tne Telecommunications Association ("UTe") stated thfllt

public utilities! pipeline companies and~ubl.c safetl entities are

legally foreclosed from using th~ir financial reaourceB for

competitive bidding since they do not use the spectrum to generate

revenues.AI M~ny are funded by states, localities and

municipalities, or citizen ratepayer., whiCh limits their authority

to engage in auctions.1/ Pre-auetion settlements would assure

thAt public utilitieu and public safety orga~iZ&t1on9 can

participate in EA licensing of th. lower chann~ls instead of

relegating them to continued site-by-aite licensing, thereby

precluding their expansion while the ~est of the industry moves ~o

1/ coral Gal::lles at p. 6 (lower 230 channels are such &n
"overcrowded hocsepodge" that, withQut the .ettlement of as many
channels as possible, whoever wine the auetion would !lowe 50 much
protect ion to 80 ma.ny incumbantli1 over so m\.lch ~t the market II that
the geographic license ~ill be of little val~e to th~ winn~r) .
See also Entergy ~t pp. 8-9; Fresno at p. 23.

if UTe at p. 13.

1/ Id.
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geographic-based licensing, While the Coal it. ion agrees that these

hurdles are solved by retun1ng/reloc~tion on the upper 200

channels, the Coalition also supports the Comm1e.ion's tentative

conclusion that such retuninglrlillocaeion is l'lot feasible Qn the

lower channels.

2. ne-Auction S~tllm.nts comply With. Section- 309 (j) Of Ihe
Communications Act of 1934

Permitting pre-auction EA settlements fully complies with the

r.ompetiti ve bidding provisions of Section 309 \ j) of the

Communications Act of 1934 (IICommunicationo Act") ,~/ In f~ct,

it. would e4(pressly carry Qut the Commisslon' 8 r.hlty to take

nec...aary me.sures, .in the public int~re6t, t.o avoid mutual

exclusivity. Section 309(jl (6) (E) require. that the Commiesion

llU6e • • • ne90~1ation, threshold qualifications, . . . and. other

meilnS in order to avoid mutual exclusivity in application and

licen8ing proceedings. N l11 The 8~ttlement proposal 1a just

that: • thre6hold qu.lification/eligibilit.y l:i.mittttion and a

CQt1lmi~sion-endorsed negotiation procees tt'.at e9tahlisheB a

regulatory framework to avoid mutually exclusive applications for

SA licensee on the lower 230 SMR channels.

Section 309(j) of the Act ~uthorizea the Commission to select

among mutually exclusive applic_tions for ra.dio licenses. At

various times, and to further different public policy '~bj~ctivE:o,

Congre~s has instructed the Commission to se13ct such applicatlone

1Q1 41 U.S.C. Section 309{j).

11/ 47 U.S.C. Section 309(j) (6) (E} .
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through comparative hearings, random seleytiQn procedure13 an~. most

I"ecently, (:ornpetitive bidding. These assignment proce8ces are

unneeessary, however, if the applicants can avoid mutually

exclueive applications. Granting a single channel EA license to

seteling 1ncum~nts on the lower 230 SMR channels is fully

consistent with the Commission'g section 309(j) competitive bidding

authority because it fulfills Section 309(j) (6) (E), as explained

above, by establi.h1ng a mechanilm to avoid mutual exclusivity.

Permitting pre-auction SA settlements would fC1t:ilitatc\ the

expeditiou8 tran.1~ion ot lower SMR channel incumbents from s1te

by-.ite to EA licensing wherever po~~1ble, with auctions used only

for EA licenseea where mutual exclusivity persist~.

Moreover. adopting a threshold eligibility limit-acion t.o

promote pre-auction, channel-by-channel EA settlements among

incumbents (including retunees) is in the public interest because

(1) the spectrum 1¥ heav11y licensed, most oft~n on a channel-by-

channel or sh~red-used baais, and iu therefore of l1t~le value to

non-incumbents; (~) it would .peed licensing and delivery of new

services 1;0 the publiciUI and () it wou1.d not foreclose new

entr.nts from the SMR 1ndustry. New ~ntrant6 could still bid on

-
ill PCIlt. requests that the Commission postpone the lower

channel licensing unt11 the construction dea.dlines for all
incumbent system$ have passed. PCIA at p. 18. The Co~li~ion

disasrees. This would delay the ability of nu~erous SMR providers
to obtain geographic area licensee, thereby slowing the provision
of new services to the public. These delays are not justifi~d by
PCIA's speculation that channels may become available after
construction deadlines lapse. If an j,ncutubont tails to t.imely
construct a ~tat1on. those channels should reve~t automatically to
the ~A licenaee(s; for thoae channels.
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lower channel EA 1~cense8 thQt do not ~ettle. or the upper 200-

channe1 EAs ( and they could participate through mergers,

partnerships and/or buyouts of existing SMR companies.

Further# the EA settlement process is necessary to transition

the lower channel. to geographic licensing in ligh~ of eXi~ting

incumbent operations. unlike the upper 200 channels, where the
~eT(;FJeH,Ak'"

Commission has 'Feps..l)' Qi!(:ogl2;zed that incumbents can all" 3tll be

relocated to permit EA licensee. to introduce new technologies and

services requiring contiguous spectnJm, there is no possibility of

retun~ng incumbents from the lower channel~. Given this. the F~

settlement proposal. atfords a m~chltniS\ft to incorporate the existing

and future operatlon£ of lower chamlel incu~oentB -- taking in~o

.ccount shared authorizations and the non-contiguo~s lower eo SMR

channels -- within the transition to geographic area lieensins.

Additionally. the EA settlement proceee will ass1stt.he voluntary

retuning from the upper 200 channels by providing retuned

incumbents access to geographic-based license~

There is sound Commi~sion precedent for limitlng lower channel

EA settl ements to incumbent carriers. The commission granted

initi~l cellular licenses on a geographic basis with two blocks in

each area. Eligibility on one block was 1imitE'd to wireline

telephone companies to assure telephone company cellular

participat1on o l3/ If the local telephone companies were \milble

III
companie~

number of
area.

rJnder state regulation at the time, local telephone
had defined monopoly service areas, thereby limiting the
telephone company eligibles in each cellular licensing
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to 8ettle, the Commission granted the li~ense by lottery, P?rsuant

to its then~.xisting licensing authority under Se~tion

309(j).~1 In many case., the incumbent telephone companies did

settle. avoiding random selection, and the licenslte Ifpeedily

initiated new service to consumere.12/

The proposed lower channel EA settlement process ie comparable

to initial (;ellular lieensing, alb.it the unresolved mutually

exclusive incumbent appl~e.tions w~uld be chosen by auction rather

than lottery. There are compelling, pu~11c interest justifi~ationB

for limiting pre-auct1on lower-channel SMR settlements to

incumbents, as discussed above, juet as there was for the cellular

w1reline set-aside. If the SMa incumbent. do not settle, then the

EA license would be subject to mutually exclusive appl1~aC1Qns and

auctioned, jUBt as mutually excluGive oellular applications were

subject to a lottery. In fact. the proposed BA settlement process

is more inclusive than was cellular lieensillg since ~ applicant

(or ae least any small ouainess) could bid on unsettled EAs; only

telephone companies in the geographic area could apply tor the

cellular wi.eline license.

li/ C~llular Lottery oeciaion, 98 FCC 2d 175 (1984).

~/ The Commission recently proposed a sim~1~4 eligibility
limitation in its Advanced Telev~.1on (lIA'TV") lic-ensing proceeding.
Therein the Commission proposed to limit eligibility by allo~ing

incumbent broadcastere to "have the first opportunity to acquire
ATV channels. n Fourth Not iee Of Propo~ed Rule Making and Third
Notice of Inquiry, MM Docket No. 87-268, 10 FCC Rcd ~0540 (199S) at
pa.a. 25.
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3. The Commission's £roRosed Set~A,ide

A number of p.rcles opposed the Commi&sion's proposal to aet

~eioe all lower 230 channels as an entrepreneur' 8 bloc](.J,i.1

They .~ser~ that an entrepreneurial Be~-aeide could prevent lower

cha.nnel incumbents from bidding on the very spectrum on which they

are operating and serving the public today since many incumbents

would not meet the proposed small business revenue ceilings.

The Coalition agrees that denying incumhenta the right to

particip_te in the auction not only precludes their ability to

expand and potentially enhance their operations, but it alao denies

them the ability to protect their exiating operations while others

could essentially "land-lock" them by obtaining the ~A license. EA

settlements would enable these incumbents to continue offering

services and to grow their businesses.

Other commenters supported the entrepreneurial set-aside

concept ~cau$e it would provide apecific opportunities for small

SMR businesses,J,J/ and the coalition has agreed to support an

l§! UTC at p. 14 (set aside "further compound[el the
unfairnec6 of the reallocation of the channels for commercial
service" because most publie utilities and pipeline companies have
gross annual revenues far above any proposed II small bucin••s"
limitation); PCI at p. 11 (opposed to an entreprene~r'8 blocK that
applies the financial eriteria to ineumbenta); Entergy at p. 11
<denies large incumbents, i.e., all utilities and pipeline
companies, the ability to bid on the very license on which they are
now operating, thereby denying them the right to protect their
assets); T~11ecel1ularde Puerto Rico. Inc. ("Tellecell~lar") at p.
1; Southern Company at p. Hi ("prevents SOme incumlrents who desire
to retain their ehannels from participating in the auctions"); and
EFJ at p. 9 ("fundamentally unfair to prohibit entitieliiJ from
participating in such an auction if they already hold channels in
an EA. tt)

~I see, e.g., Fresno at pp. 28-29; SMR WON at p. 2~.
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entrepreneurial set-aside limited to the.lower 80 channels ~nd one

of the sO·channel blocks in conjunction with Commission adoption of

the industry EA settlement proposal described above. The set-aside

would apply only to eligibility to bid on lower 230 channels which

are not settled among the existing incumbents (including retunees)

and whicn therefore must be licensed through competitive bidding.

All lG~er 230 channel incumbents would be eligible to participate

in the pre-auction EA settlement process and to receive SA licenses

either individually or as par~ of a settlemertt group.

B. THB UPPER 200 CHANNELS

Ae noted above, many induBtry participants will support the

general concepts of the co'l1\t'l\is.ion' 5 upper 300 SMR channel EA

liceneing auction and relocation decisions, as set for~h in the

First Repor~ and Order, if the Commission adopts the pre-auctiort ~A

settlement.process for the lower 230 SMR channels discuesed herein.

A consensus of commenters assert t.hat these approaches, taken

together, reasonably balance the needs of all SMR providers and

will facilitate a more competitive SMR/~S industry. Thia

incluaes relocation of upper 200-channel incumbents to th~ lower

channels where they would become in<::umbent$ with the right to

negotiate and settle out their channels to obtain gA licen~es.

There are, however, a few aspects of the relocation p~oceeB

that warrant further discussion: (l) coat sharing/cooperation

among EA licen5ees; (2) using Alternative Dispute Resolution
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("ADRIt) t.o resolve relocation disput.es; and (3) the specifics of

determining "comparable facilities" and "actual CQst.s."UI

1. Cost Sharin9/Co9P~rati9nAmong EA Licensees

Several commentere supported the commission's proposed cost

sharing plan for EA licensees and the requil:'ement that SA liceneeea

collectively negotiate wi th the affected incumbents -ill Such

collective ne90tiations, they argued, would "faeilit5te the

relocation proca6B.~/

The Coalition and other commenters agree thst an £A licensee

should not be able to delay or stop the reloeation process for all

affected EA licensees because it cannot or does not desire to

retune/relocate an incumbent. Both AMT1J. and Fcr proposed that

those EA li.censees who clloose to retune/relocate an in~umbent

should be permit'tsd to retune/:relocate the ~nti (~ .=?.~l!ltem - - even

those channels located in a non-participating £A licensee'.

block.ll/ This would prevent a situation where, for example.

Licensee A, is not 1nte.ested in retuning the channels of an

18/ There was significant agreement among comment~rs that
~artitioning and disaggregation should he parmitt~d 071 th~ upper
;jiOO channel blocks. See AMTA at p. 8; SFJ' at p 3; Gftne.see
Business Radio Sy~tem., Inc. at p. 2; Sierra Electronics at p. lj
and PCIA at p. 23. Only one party voiced opposition to either
proposal. See Fresno at p. 3 (sublicensing should n0t be permit ted
Que to the complexities it could cr~at.) .

19/ See, e.g., AMTA at p. 11; Fresno at p. lSi PCl at p. 5;
Digital Radio at p. ~i and Industrial Telecommunic.tions
Association (~ITA"J at p. 11,

~I D1g1 tal Radio at p _ 3; SMR syaternt; r 'r.nc. (" SSI II) at p. 3;
UTe -.t p. 7.

11/ AMTA at p. 11.
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incumbent within it» channel bloCK. Licensee B ~nd License~ C, on

the Qther hand, who also hav8 a portion of the incumbent's system

in their blocKe, want to retune/relocate that same incuffibent.~1

Without some preventive mechanism, Ltcense~ A's retusal to

retun~/relocate could result in no relocation by anyone ainee the

incumbent's entire &yst~m must be relocated.

Licensees Band C, therefore, should be permitt.ed to relocate

the incumloent· B enti.e system by offering the incumbent their

channels in the lower 80 or the 150 to account for the channel(s)

in L1censee A's block. After the retuning/relocation ia complete,

Licenseee Sand C, who retuned tae incumbent otf Licensee A' B

channels, would I. succeed to all rights held bj:- the incum1;)ent vis-a

vis" Licensee A.UI Without thia tlexibility,. .t'"eloca.tion could

be unnecesBarily delayed and protracted.241

2. Alternative Dispute Reaolution

The comments exhibited mixed rea~tions to the Commi••ion's

proposal to employ ADP. during the relocation process. The

Coalition believee t.hat a properly-designed AOR aystem can meet all

concer-ns. It ill imperative - - as AM"r.~ pointed C\AC ~ .. r.:ha.t t:"H.~rfJ be

several ar'bitration choice5. 25/ No arbi teL liIhCIJ.lct be used

unlesf.i all partie6 agree. Moreover, all ADR decisions must be

42/ Or perhaps the 20-channel blOCK licensee does not hav~
lower 80 and 150 ch~nnelB euitable fo~ retuning that particular
incumbent.

III ref. See also comments of Nextel at pp. H~-20; PCI at S ..

111 Nextel at p. 18.

Z,;i/ AMTA at". 14; Nextel at p. 23.
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appealable to th~ commi.sion and other appropriate agenc1~s, and

all ADR costs should be resolved by the arbiter ~e part of the ADR

proceB8.~1

3. comparable Fac~litiei

Most of the industry agrees that "comparable facilities"

generally require that Wa .ystem will perform tomorrow at least as

well as it did yesterday. nll/ There was aignificant agreement

that comparable facilities must include (1) the Same number of

channels, (2) reloeation of the entire system, and (3) the same 40

dBu contour as the or1ginal .ystem.~/

Critical to the definition of comparable facilities ie the

definition of a "system, II which should be defined as a base

station or stations and those mobiles that .egularly operate on

those stations. ~ ba~e station would be considered loc.t&d in the

EA .pecified by its coordinates, notwit.hstanding the fact that its

eervice area may include adjacent geographic EAs.Z2! A multiple

base station system, by definition, could encompass multiple EAs.

19.1 rd.

lL/ See AMTA at p. 15.

1A1 AMTA at p. 15; Digital Radio at p. 6; EFJ at p. 5; GP and
Partners at p. 3; Industrial Communications and Electronics at p.
7; SSI at p. 7; and UTe at p. 9.

~I See Nextel at p. 22. See al ..o AMTA at p. 16 ("syatem'1
includes "any base stat10n fac111ty(s) which are utilized by
mobiles on an inter-related basis, .nd the mobiles that operate on
t.hem."); PC! ~t p. 7 ("system" eho-uld be limited to those mobile
units that regularly operate only on those base stations within the
EA lic.~e~e'B EA.)
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One commenter, Centennial Telecommunications, Inc. (II CTI") ,

suggests that a "system" should be defined as all frequencies that

are part of a licensee's wide-area system, including those at

unconstructed sites and sites licensed to other r unaffiliated.

parties.30/ CTI's proposal is illogical, unreasonably expansive

and absurd. It would potentially require the retuning of

sites/stations that are unconstructed, not affiliated or

interoperable with the retunee's system.

III. CONCLUSION

The Coalition supports the Commission's tentative conclusion

to license the lower 230 SMR channels on a geographic area basis.

To simplify the transition from site-by-site licensing, speed the

licensing process, and avoid mutually exclusive applications, the

Commission should adopt the industry's pre-auction EA settlement

process for the lower channels. The threshold eligibility

limitations and the other modifications discussed herein, in

combination with the rules adopted in the First Report and Order

and the Eighth Report and Order, strike a fair balance for all

existing and future SMR providers to transition to geographic-area

based licensing and more efficient spectrum use. This will further

J.Q/ CTI at p. 6. In fact, in the attachment to CTI' s
pleading, it suggests that a site owned and operated by Nextel
should be retuned as part of CTI' s "system." See Exhibit A,
Comments of CTI. Dial Call, Inc., listed thereon, is a wholly
owned su~sidiary of Nextel.
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fulfill the Commission'.$ regulatory parity mandate and promote

competition among all CMRS competitors.

Respectfully .ubmitted,

AMnlCAN MOBILlI TBL.COIICM1:mICATIOII
ASSOCIATION

Alan R. Shark, Pr~sident

1150 18th StrQet, N.W., Suite 250
Washington, D.C. 20036

IRX'1'JlX, COJUI't1NICATIONS, INC.

Robert S. Poosaner
Senior Vice President 

Government Affairs
800 Connecticut Ave., N.w., Suite 1001
Washington, D.C. 20006
(202) 296-91'1.1

Dated: March I, 1996

RicJt"Hafla
Teton Comm., Inc.
545 S. Utah Avo.
Idaho Falls, 10 83402
(206) 5;l~-0750
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800 MHz SMR Industry Consensus Proposal
(PR Docket No. 93-144)

Background
The Coalition, including, but not limited to, SMR WON, the American Mobile
Telecommunications Association, Inc. (AMTA), the Personal Communications
Industry Association (PCIA) and Nextel Communications. Inc.• represents a large
majority of 800 MHz SMR operators of all sizes, including local analog dispatch
operators as well as wide-area licensees seeking to implement regional or nationwide
digital CMRS systems. Further, the Coalition consensus position represents
agreement for the first time among parties that have long had sharp differen4es on
the issues in this proceeding. The Coalition respectfully submits that approJal of its
position would result in near·unanimous industry support for EA-based licensing of all
430 SMR channels in this band, as well as for auctions and the Commission's
dedsion to permit mandatory retuninwre!ocation of upper-band incwnbents.

1. The Coalition supports adoption of rules governing geographic.based licensing
of the remaining 230 SMR channels in continuity with the Commission's decision to
auction the upper 200 channels of the current 800 MHz SMR frequency band.

2. Geographic-area licensing of the lower 230 SMR channels on an EA basis must
enable all incumbents, including upper-band retWlees/relocatees and non-SMR
operators. to continue seIVing the public with reasonable opportunities for expansion.
Therefore, the Coalition advocates a channel-by-channe1. EA.by-EA settlement
process that will allow all existing licensees. whether SMR operators or private,
internal-use systems, to obtain geographic licenses on current channels witllin a
defined time frame. These full-market settlements would avoid mutually exclusive
applications for these channels. Auctions would be used to assign channels on which
there are no incumbents or as to which no settlement has been reached.

The proposed EA settlement process is fully consistent with the Commission's
competitive bidding authority under Section 309(j) of the Communications Act. The
FCC has been directed to use threshold eligibility limitations and negotiation to avoid
mutually exclusive situations. The proposed settlement, then auction, process would
speed transition from cumbersome site~specific licensing; it would promote rapid
service to the public, and it \vould allow new- entrants to obtain licenses on channels
not already assigned to incumbents.

3. In defining "comparable facilities" for purposes of retuninwrdocating upper-
band incumbents, the FCC should require that a retuned system "perfonn tomorrow
at least as well as it did yesterday." RetUning/relocation should provide the same

-------------


